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UNITED STATES TARIFF COMMISSION
Washington

In the matter of an investigation § Docket No. 18

with regard to the importation or |

domestic sale of certain foreign- 0 Section 337

manufactured, self-closing 0

containers. § Tariff Act of 1930, as amended
Introduction

On June 2, 1960, the Tariff Commission received a complaint under
gection 337 of the Tariff Act of 1930, as amended (19 U.S.C. 133751{
filed by the Quikey Manufacturing Company, Inc. of Akron, Ohio (herein-
after called "Quikey"). 1In the complaint Quikey alleged that certain
foreign-manufactured, self-closing containers (also known assqueeze-type
coin purses) embodying or containing the invention disclosed in complain-
ant's United States Reissue Patent No. 24,166 were being imported iﬁto
the United States and sold domestically without license from the patent
holder, and that as a result unfair methods of competition were being
employed or unfair acts were being committed which had caused and would
continue to cause substantial injury to complainant:g/

On June 21, 1960, the Commission initiated a preliminary investiga-
tion to determine (1) whether the institution of a full investigation

under section 337 was warranted and (2) whether the issuance of a tempo-

rary order of exclusion from entry under section 337(f) was warranted.

1/ Section 337 1is set forth in this report, See Appendix A, page 46.
2/ A motion to amend the original complaint was received by the

‘:Coymission on June 15, 1960 and was granted on June 21, 1960.
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Public notice regarding receipt of the complaint as amended and initia-

tion of the preliminary investigation was published in the Federal Register

for June 25, 1960 (25 F.R. 5894 ) and in the Treasury Decisions for June

30, 1960, and was bbsted at the offices of the Commission in Washington,
D.C. and New York City. The notice afforded interested persons an oppor-
tunity to submit their views regarding the subject mattetr of the inquiry
to the Commission in writing not later than July 15, 1960. The only
respondent named in the complaint, Kroll Trading Company (hereinafter
called "Kroll"), submitted a written statement. No other interested
party submitted a statement.

On June 14, 1961, the Commission ordered a full investigation for
the purposes of section 337 with regard to imported self-closing contain-
ers which are made in accordance with, embody, employ, or contain the
invention disclosed in the complainant's patent, and ordered a publié
hearing to be held in connection with the investigation on September
12, 1961. A public notice regarding institution of the investigation

and scheduling of the hearing was published in the Federal Register for

June 20, 1961 (26 F.R. 5482) and in the Treasury Decisions for June 22,

1961, and was posted at the offices of the Commission. The notice
provided that all persons concerned--those who entered an appearance

fn accordance with the Commission's rules--would be afforded an oppor-
tunity to be present, to produce evidence, and to be heard concerning

the subject matter offgpevinvestigation. A copy of the amended complaint
and of the notice were sent to Kroll and to each other importer or con-

signee believed to have an interest in the investigation. Kroll was

. 1 1w e P
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glven 30 days within which to submit a written answer and to shoﬁ cause,
if any, why the provisions of section 337 should not be applied with
respect to the unfair methods of competition and unfair acts alleged

in the amended co%plaint. The written statement submitted by Kroll
during the preliminary inquiry was resubmitted by Kroll as its written
answer. The other importers or consignees were given 30 days within
which to submit written statements as to why the provisions of section
337 should not be applied with respect to foreign-manufactured, self-
closing containers of the kind imported and/or sold domestically by them.
No such statements were received.

On June 22, 1961, the Commissioﬁl{ransmitted a report to the Prgéi-
dent récommending that he request the Secretary of the Treasury to exclude
certain self-closing containers from entry into the United States, except
under bond, pending completion of the Commission's investigation. The
Commission was later advised that the President had decided not to issue
a temporary exclusion order.

On August 1, 1961, the Commission postponed the hearing until
October 3, 1961. A public notice regarding the postponement was pub-

lished in the Treasury Decisions for August 3, 1961 and in the Federal

Register for August 4, 1961 (26 F.R, 7026), and was posted at the offices
of the Commission.

On October 3, 1961, the hearing was held. Quikey and Kroll were
the only interested_gﬁrpées participating. At the conclusion of the
hearing Quikey and Kroll were granted leave to file briefs before

November 13, 1961. A brief was filed by Quikey only.

1/ The present Chairman was not then a member of the Commission.
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n March 8, 1962, the Commission found that violations of section
d been committed.

n accordance with the statutory requirements, testimony at the

g was reduced to writing, and a transcript thereof, together with

ndings and recommendation of the Commission, form the official
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of the proceedings and findings in this investigation. .
1/
Findings of the Commission

,{iy,e,‘ o

ited States Reissue Patent No. 24,166 is a current patent, and it
t been held invalid by a court of competent jurisdiction.

1 February 2, 1954, United States Patent No. 2,667,906 for a '"Self-
3 Container" was issued to Benjamin Stiller. The invention relates

»ntainer for coins, keys, or like objects, and in particular to a

:ce construction of rubber-like material having a slit in one face

S NI eI e

‘esponds to pressure applied lengthwise of the slit to provide a

itial opening for placing articles in the container or removing

lerefrom. On June 12, 1956 the original patent was surrendered,

ted States Reissue Patent No. 24,166, embodying certain additions

deletions from the original patent, was issued in place of the
2/
1 patent. On December 31, 1959 the patentee assigned his entire

title, and interest in the reissue patent to Quikey.

airman Dorfman finds that on the basis of all available evidence

ot shown that the cffect or tendency of the imports of self-
containers is to destroy or substantially injure the industry

ng such articles in the United States. He thus deems it unneces-
make further findings. His separate statement begins at page 22
report. -

2 reissue patent will remain in effect for 17 years from the date
1ance of the original patent, i.e., until February 2, 1971.
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On May 27, 1959, after contested litigation, the United States

hl

District Court for the Northern District of Ohio found that the patent
1/
is valid and was infringed. On May 2, 1960, the United States Court of

Appeals for the Sixth Circuit affirmed the judgment of the District Court,

and remanded the cause for further proceedings not inconsistent with its
2/ 3/
order. On October 10, 1961, the Supreme Court denied certiorari.

In light of the foregoing, it appears that the patent involved in
the subject investigation is current and has not been held invalid by a
court of competent jurisdiction.

2, Unfair methods of competition are being employed or unfair acts are
being committed in that certain self-closing containers (squeeze-type coin
purses) which are manufactured in Hong Kong and Japan and embody or contain
the invention disclosed in United States Reissue Patent No. 24,166 are
being imported into the United States or sold domestically without license
from the registered owner of the patent.

If an article manufactured in a foreign country is made in accordance
with, embodies, employs, or contains the invention disclosed in a current

United States patent that has not been held invalid by a court of competent

1/ Squeez-A-Purse Corp. v. Stiller, 175 F. Supp. 667 (N.D. Ohio, 1959).

2/ Squeez -A-Purse Corp. v. Stiller, 280 F. 2d 424 (6th Cir., 1960).
Upon remand, the District Court entered a judgment differing in a number
of material respects from its original judgment. This occasioned another
appeal, which resulted in an order that the final judgment should conform

» in all material respects to the original judgment which had been affirmed.

See Stiller v. Squeez-A-Purse Corp., 296 F. 2d 504 (6th Cir. 1961).

3/ Squeez-A-Purse Corp. v. Stiller, 364 U.S. 828, 81 S. Ct. 67, 5 L. Ed.
2d 56 (1961).
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Jurisdiction, it is an unfair method of competition or unfair act, within
the meaning of section 337 of the Tariff Act of 1930, to import such
article into the United States or sell it domestically without license
from the registered owner of the patent. This determination is in accord
with the applicable decisions of the United States Court of Customs and

Patent Appeals. See In re Von Clemm, 43 C.C.P.A. (Customs) 56, 229 F, i

2d 441, 443 (1955); In re Orion Co., 22 C.C.P.A. (Customs) 149, T.D. 47123, |

71 F. 2d 458, 465 (1934); and In re Northern Pigment Co., 22 C.C.P.A,

(Customs) 166, T.D. 47124, 71 F. 2d 447, 455 (1934). See also Frischer

£y
fis
Cos
*

"

ki
b
*
Pl
3

& Co., Inc. v. Bakelite Corporation, 17 C.C.P.A. (Customs) 494, T.D, 43964,

39 F. 2d 247, 260, cert. den. 282 U.S. 852, 51 S. Ct. 29, 75 L. Ed. 755

ey e i

(1930).

The basic concept of United States Reissue Patent No. 24,166 is set f %;
forth in claim 1 of the patent as follows: A quick opening and self-closing “
container for articles comprising a unitary envelope of material having
elastic properties similar to those of soft rubber, said envelope defininé
a substantially fully closed interior volume having depth relatively small
in comparison t§ dimensions transverse to its depth, and having a substan-
tially transverse normally closed slit on one face extending from periphery
to an opposite periphery. The remaining claims of the patent are'of vary-
ing scope from claim 1.

A detailed Patent Study is presented in this report. (Sce appendix B,

1/

page 49.) As the Patent Study reveals, the Tariff Commission finds that .

1/ Chairman Dorfman does not consider it necessary to participate in the
patent study or findings based thereon. See fn. 1, p. 4.
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claims of the patent read on (i.e., are embodied or contained in) the
following:

(a) self-closing containers manufactured in Hong Kong
by the China Plastics Company, Inc., imported into the United :
States from December 1959 through 1961, sold domestically, and :
represented by Complainant's Exhibit G and Respondent's Exhib-
its 1 and 2; 1/

PRk A g BT e TR, WM
e -

; (b) self-closing containers manufactured in Japan by Fujiya
’ Seika, imported into the United States during 1960, sold domes- i
i tically, and represented by Complainant's Exhibits H and II;

2 (c) self-closing containers manufactured in Japan, exported
) by the Japan Bicycle Exporters Association, imported into the

j United States during 1962, and represented by the Commission's

E Exhibit 4;

(d) self-closing containers manufactured in Hong Kong by
the Empire Trading Company, Ltd., imported into the United States
during 1960 and 1961, sold domestically, and represented by the
Commission's Exhibits 5 and 6;

(e) self-closing containers manufactured in Hong Kong by the i
Wong Hau Plastic Works and Trading Company, imported into the
United States during 1961, sold domestically, and represented by
the Commission's Exhibit 7; and I

(f) self-closing containers manufactured in Hong Kong by the P
United Manufacturers Trading Corporation, imported into the United
States during 1961, sold domestically, and represented by the
Commission's Exhibit 8.

»

SENREE .

i

g e O

B 1/ The General Manager of the China Plastics Company admits that the
BEpeneral appearance and functional use of his product are the same as those
;j!the patented product. See Foreign Service Despatch 442, dated December
’ 1960.

1
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3. An industry in the United States manufactures and sells self-
closing containers (squecze-type coin purses) under the authority
of, and embodying or containing the invention disclosed in, United
States Reissue Patent No. 24,166, and such industry is efficiently
and economically operated.

The domestic industry affected by the importation and domestic
sales of the self-closing containers or coin purses in question is
the industry legally entitled to manufacture and sell containers of
the type described in U.S. Reissue Patent No. 2h,166. Since complain-
ant is the sole owner of this patent, has not licensed any individ-
ual or firm to produce containers under the patent, and produces i/
and sells containers which (as revealed in the Patent Study) embody
or employ the invention disclosed in the patent, this company con-
stitutes an "industry *¥* in the United States" within the meaning of
section 337 for purposes of this investigation.

Only an “efficiently and economically operated" industry can
qualify for relief under section 337. Respondent Kroll claims that
the dipping process for the manufacture of various plastic products
was in use for many years but, because of its relatively high cost,
has been supplanted in large degree by the more economical process of
blow molding. It is asserted that the domestic industry, in failing
to convert from hand dipping to the machine method cf blow molding

has failed to exploit an opportunity to reduce its production costs

l7iThe basic patented containers are made for Quikey by a firm under
contract to Quikeys Quikey then performs such finishing operations as
printing, chaining, carding, and packaging.
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to a level comparable with those of the blow-molded purses imported

by Kroll, and therefore cannot qualify as an "efficiently and econom-
ically operated' industry eligible for relief under the statute. Com-
plainant replies that it has investigated the blow-molding method and
also the method of injection molding, and has concluded that it can pro-
duce a better product by the dipping process. Complainant further states

that maintaining the high quality of its product has been of primary im-

portance to the domestic industry, thus implying that eny small savings
' that might be possible through the use of a different but technically
i less satisfactory process are not policy controlling. Moreover, Quikey
; asserts, its dipping process is not a hand method of prbduction, as
claimed by Kroll, since 80 or 90 purses are dipped et one time.

Quikey has steadily made reductions in the prices of its product

1/
during a period of years in which ite costs for labor and materials were i

constantly increasing.

On the basis of all of the available evidence, including financial ‘ §
{ records submitted in confidence, the Commission concludes that the do-
mestic industry is "efficiently and economically operated' within the

meaning of section 337.

1/ See page 18 of this report.
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4. The effect or tendency of the unfair methods of competition being
employed or unfair acts being committed in the importation or domestic
sale of the foreign-manufactured, self-closing containers (squeeze-type

coin purses) in question is to substantially injure an industry in the
United States.

"Effect or tendency". It has been established that foreign-made,

self-closing containers embodying or containing the invention disclosed
in United States Reissue Patent No. 24,166 are being imported into the
United States or sold in the domestic market in competition with similar
containers produced in this country for the account of the owner of the
patent, and that such importation or sale is without license from the
owner of the patent. It has also been established that the patented con-
tainers are produced in the United States by an efficiently and economi-
eally operated industry. There remains, therefore, the question of
vhether the "effect or tendency" of the unfair methods of competition or
unfair actsArepresented by the fact of such importation or sale is'to
‘destroy or substantially injure" the said industry.

We believe the record shows amply that the domestic industry con-
cerned has been substantially injured by reason of the importation or

mestic sale of the foreign-produced containers. In any event, there

*in be no question that the importation or domestic sale of the patented

" ntainers has a "tendency" to substantially injure the industry, and

it such "tendency” alone is suflicient to warrant relief under the

statute. (See In re Von Clemm, supra.)
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Production and sales. Quikey has been producing and selling self-

closing coin purses for about 11 years. Beginning in 1951 (the first
year of operation) production and sales of its containers increased
rapidly, reaching a peak in 1955, Thereafter, they declined in every
year until 1959, when a small increase over the preceding year was re-
corded, The dowrmward trend was resumed in 1960 and continued through
1961,

Among the factors contributing to the decline in sales by Quikey
has been the competition offered by purses produced by other compénies
in the United States in contravention of the patent, and by purses im-
ported from Jagpan and Hong Kong, In several instances the Quikey com-
pany has succeeded through 1itigation in putting a stop to infringing
domestic production, Infringement proceedings before the federal
courts, however, are inadequate to prevent illegal importatlons, As
the Commission's investigation disclosed, Kroll has not been the only
importer of patented containers: there have been many. A Jjudicial
decres against one dealer would have no binding effect upon others; a
mltiplicity of suits would be necessary, usually attended by high
costs and the realization of only small damages in each case and offering
little 1likellhood that all infringing importers and dealers in the

imported containers could be reached,

g
!
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Channels of distribution, About 75 percent of the coin purses pro-

duced by Quikey and sold in the United States are distributed through

the advertising specialty field, The advertising speciallst sollelts
orders from banks, building and loan associations, filling stations, etc,
lis then orders the purses from Quikey, and they are delivered with the
customer's advertising matter printed thereon, The purses are used by
the‘customer as Y"giveaways" to build goodwill for his business,

The remainder of Quikey's production is marketed through Jobbers to
the retail trade——mostly five-and-ten-cent stores, Some of the purses
marketed in this manner bear no printed material; others are imprinted
with various designs such as public bulldings, monmuments, etc., and are
sold as souvenirs,

It appears that no imported self-closing purses have thus far been
maz:keted in the United States as advertising specialties., It is alleged
that one reason is the difficulty in effecting adjustments when errors
are made in the primting of advertising copy; such adjustments, it is
said, are more difficult to make when the printing is done abroad or
oven in the United Stabes on imported purses, 1/ Therefore, all of the
imported purses marketed in this country thus far have been sold across

the counter as novelty items, However, the Commission believes that imn

1/ De Jong, Transcript, pp. 11, 1232k,

e e gt e
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the absence of an exclusion order imports may enter the édvgftising
fleld as well as the field of retail sales. The advertising field
s too large and the profit possibilities are too attractive to be
reglected ._]:/

Imports. Imports of the self-closing contalners or purses 1n ques-
tion are dutiable at 20 percent ad valorem under paragraph 1531 of the
fariff Act of 1930 by virtue of their similitude, under the provisions
>f paragraph 1559, to coin or change purses made of leather. Since
Imports of the purses are not separately reported in import statistics,

the Tariff Commission in August 1960 requested the U. S. Bureau of

(ustoms to report to the Cormission on all imports at certain ports

2/

ofentrylof coin purses which closely resemble those produced by Quikey.
Information was also requested from importers already known to the
.Commission and from those whose identity was disclosed by records of

the Bureau of Customs. The information thus derived indicates that
{mports of the purses in question amounted to 5,500 gross in 1960 and
1,342 gross in 1961. A comparison of the volume of imports with that

of sales by the domestic industry in 1960 or 1961 may not be published
because sales data for those years were received by the Commission in
confidence. It may be said, however, that imports in 1960 were equiva-

lent to about 21 percent of the domestic industry's

1/ See pp. 19-20 for further comment. .
2/ In August 1961 this request was expanded to include such imports
at all ports of entry, retroactive to Jan. 1, 1960.
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total sales, and to 8! percent of its sules across the counter, in 1958,
the lust year for which non-confidential sales dote arve available, If

the general trend in domestic sales continues downward, as it has sinco
1955, these ratios of course will rise ecven vithout #n increase in im-
ports; and if the downward trend in sales is accompanied by the increases
in imports which may well be expected in the absence of an exclusion ordes,
there is a strong probavility that the domestic industry will lose the
major part of its market,

The heavy decline in imports in 1961 was doubtless due to the un-
certainties arising from the presgnt investigation; importers naturally
would‘be reluctant to place orders so long as the possibility existed that
an exclusion order wculd be applied to imports. The decline therefore
should not be regurdcd as anything more than u temporary lessening of the
threat posed to the domestic industry by the importution of the purses in
question.

All imports in 1960 und 1961 i/ of the self-closing purses of the
kind under discussion oripginuted in Jopan wnd Hong Kong. Some of these
purses are smaller than the Quikoin (trade nume for Quikey's purse) and,
although embodying the invention disclosed in the patent, would ordinarily
not be mistaken for the Quikoin; others, however, ure of approximately

the same size and shape as the Quikoin and are distingulshable from it only

l/fone import shipment is repovted to have heen received in December 14, ..
With this one exception, there is no evidence of any shipments before 1960.
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18 8 resulp“of clo;e examination. All of the imported purses-and Quikey's
murse serve the same purpose, und when the imports are sold domesticully
at about half thé price of the Quikoin, as they were in 1960 and' 1961,

*hey offer severe competition to the patented product.

Future imports. Before the present investigution was ordered, the

iomestic industry attempted through diplomatic channels to obtain protec-
tion against the "infringing" imports. As a result of these endeavors,

the American Commercial Attache in Tokyo reported in 1960 that the Japa-
nese Ministry of International Trade and Industry became convinced in

June 1960 that the export to the United States of certain Japanese-made
:ontainers or purses of the self-closing variety constituted & patent "in-
hdngemeht" and, in conformity with its usual practice in such cases, gave
assurances that it would issue orders to the known manufacturers and to any
shippers found handling the products to cease exportation to the United

States immediately. i/ This kind of control of course has its limitations.

These plastic containers can easily be made in « large variety of designs,

sizes, etc., and the Japanese officials cannot be expected to be so famil-

tar with the various claims of the Cuikey patent that they can always un-

erringly detect instunces of "infringement. E/

1/ Foreign Service Despatch 1537 dated June 28, 1960.

5/ The U.S. Bureau of Customs has advised the Commission that a shipment
»f coin purses very similer to the CQuikoin, manufactured in Japan, were en-
tered in Junuury 1962, Investigation disclosed that this shipment was sup-
plied to the importer without charge. Advertising matter was imprinted on
the coin purses, and they were exported for distribution as gifts to bicycle

- Zeulers. It is not known whether this shipment escaped attention of the ex-

port-control authorities, or whether it wus approved for export because of
its noncommercial charucter.
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No system exists in Hong Kong to control the export of products that
may have been produced and exported under conditions involving "infringe-
ment" of a U.S. ¥xtcnt. The principui Hong Kong producer, when first ap-
proached upon the mutter, categgrically refused to cease shipments toc the-
United States whenever he might receive orders. Later in the year, how-
ever, he admitted thut his purse, although made by a different process,
was the same as the Quikey purse in general appearance and use, and stated
that he was prepared to cease shipping to the United States if he received
evidence that the process of manufucture was immaterial to the question of
"infringement," 1/ Although such evidence wus supplied to this producer
through the office of the American Consul in Hong Kong, 2/ it seems clear
that- future U.S. imports from all Hong Kong scurces will continue to be
at the discretion of either the manufucturer or the Jjobber to whom he
might sell his product unless an exclusion order is issued pursuant to
section 337. If the coin purses in question ure exported freely from
Hong Kong and permitted to enter the United States without restriction,
the Japunese authorities may understundably become reluctant to continue
their embargo on exports from Jupun to the United States.

In view of the fuct that imports frow Japan und Hong Kong in the first
(experimental) yeur of importation (1960) were equivalent to u large per-
ccntage of annual sales by the only legitimate domestic producer, the prob-
ubility is strong that future imports frou those sources, if not checked,

wi{ll cause not only very substantial but even irrepurable injury to that .

1/ Foreign Service Despatch 422, dated Dec. 19, 1960.
2/ U.8. Department of Stute Instruction =104, dated Feb. 21, 1961.
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producer. Moreover, there is no apparent reason why imports should not
come from other countries as well as from Japan and Hong Kong. This is
because the methods used in producing these plastic purses or containers
are simple, the capital requirements are small, and the profit possibili-
ties in supplying the U. S. market are attractive. Considering such
developments to be not only possible but normally to be expected, the
Commission is of the opinion that the only effective method of preventing
the destruction of, or substantial injury to, the industry involved in
this investigation is to invoke the import-exclusion provisions of section
337,

Prices. The prices paid to Quikey by the advertising specialist and
those cﬁarged by him to the ultimate distributor (filling station, bank,
bowling alley, etc.) depend upon several factors, the principal one being
the size of a particular order. In January 1961, for example, standard

oval purses in red, blue, green, or gray, with not more than 5 straight

‘lines of white print on the plain side, sold to the ultimate distributor

at 30 cents each on orders of not more than 144 units. The price then
declined with the increasing size of the order, becoming 19.5 cents each
on an order for 10,000 units. Other factors affecting price are additional
printing, printing in curved lines, printing on the slit surface, use of
special colors, attaching chains, etc.

Quikoins sold at retail are mounted on display cards, in contra-
distinction to those distributed through the advertising field. Never-

theless, they
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can be prod:ced at somewhat less cost than those distributed as adver-
tising media beéause many of them carry no imprint, and those that are
fmprinted have only standardized designs suitable for souvenirs. Retail
;uiées doubtless vary from one loculity to another, but one large chain
f retail stores (Woolworth's) sells Quikoins at 29 cents each.

Prices charged by Quikey to the advertising specialist and the whole-
snle jobber vary according to the specifications of particular orders, as
stated before, but the yearly averages since 1955 have ranged from 13.8
to 14,3 cents per unit.

Quikey contends that it has reduced prices in recent years. In sup-
iort of that contention it submits the following data respecting prices

charged to advertising und wholesale joboers on orders for specified quan-

tities: i/
Item . 1956 1997 1958 1959
10-gross quantities (per unit)
do. L0 (without chain)----: $0.1325 :$0.1205: $0.1166: $0.11k1
. 50 (with chain-------- : .1500 : .1375:  .1308: L1308
' l-gross quantities (per unit)
. Lo (without chain)-----: .1hkoo :  .1283: .1283: .1208

M. 50 (with chain)-------:  ,1575 : .1458:  ,1L58: 1375

.
.

Imported purses have vuried considerably in size and quality and

1/ See Complaint, p. 11, and testimony of compiainant's Stiiier, Tran-
script, p. 38. For purpuses of this report the datu have been converted
from prices per dozen to prices per unit.
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{in the degree of their resemblance to the Quikoin, and their -invoice
values in 1;%0 ranged from about $1.10 to $3.40 per gross. Most of

the imported purses were obviously inferior in quality to the Quikoin,
but the landed value (duty paid) of those most nearly resembling it was
about 3 cents each, of $4.32 per gross:l/ These purses were offered to
the retail trade at $10.75 per gross at a time when the unprinted Quik-
oins, mounted 12 to the card (as were the imports), were being offered
to jobbers at $19.80 per gross.z/

Competitive conditiong. The Quikoin thus far has had to meet

competition with imported purses only in the field of retail sales. In
this competition the imported purse has a price advantage over the domes-
tic product. When a retailer can purchase imported purses for about
7-1/2 cents each ($10.75 per gross), it is obvious that he can make a
satisfactory profit even when selling at far less than the 29-cent price
customarily charged for Quikoins. The price may, in fact, be so much
lower than the price for Quikoins that it more than compensates for the
admittedly inferior quality of the imported article.

There can be little doubt that, if importation of the "infringing"
purses or containers is permitted to continue, they will inevitably enter

the advertising field as well as the field of retail sales. In fact, the

{ Transcript, p. 129.
/

1
2/ Complaint, pp. 6 and 7, and exhibit I.
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latest shipment of purses réceived from Japan, referred to above (footnote 2,
p. 15), carried advertising matter, and the purses werc to be used as
"giveaways' in the bicycle trade. If Quikey should be faced with foreign
competition from "infringing'" containers in the field of its major activity,
the advertising market, this competition, considering the wide disparity
in prices between the imported and patented purses, could well-nigh destroy
an industry which section 337 is designed to protect.
Conclusions

All of the evidence adduced in this investigation indicates that
cerfain self-closing containers or coin purses made in accordance with
or gmbodying a United States patent have been procducecd irn Japan and Hong
Kong and imported and sold in the United States without license from the
patentee; that such importation and sale, according to ample precedent,
constitute unfair methods of compctition or unfair acts under section 337
of the Tariff Act of 1930; that such unfair methods or acts have caused
injury to an easily identifiable, efficiently and cconomically operated
domestic industry by invading the markets reserved to that industry for
a term of years by its rights as a patentec; that the injury so caused has
been substantial, inasmuch as sales of the imported purses in the first
year of importation were equivalent to at least 20 percent of the domestic
industry's yearly sales, and to at léast 80 percent of its sales for the
retail trade; and, finally, that the sales resistance of the domestic N
industry's customers in the advertising field is greacly increased when

they learn that imported sclf-closing purses are being made available to

the retail trade at a very much lower price than that which the advertisers
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1/

have been paying for Quikoins, and the domestic industry is therefore

substantially.injured in its main field of activity as well as in the
area of retail sales. ‘
| | 2
; . Recommendation of the Commission

The'Tariff Commission recommends that, in accordance with section
337(e) of the Tariff Act of 1930, the President direct the Secretary of
the Treasury to instruct customs officers to exclude from entry into the
United States until and including February 2, 1971 (the date of patent

expiration), all foreign-manufactured, self-closing containers (squeeze-

type coin purses) which are made in accordance with, embody, employ, or

> ——

contain the invention disclosed in United States Reissue Patent No. 24,166,
except where the importation is made under license of the registered owner
of the said‘patent.

Respectfully submitted

' %,uwa g Q&M——

Jo eph E/ Talbot, Commissioner

édmﬁ: R oo ben

Walter R. Schreiber, Commissioner

Glenn W. Sutton, Commissioner

N e S A

e~ i 4.

1/ stiller, Transcript, p. 67.
'2/ Chairman Dorfman does not join in this recommendation for the reas-
ons glven in his separate statement boplnnfny at page 22 of this report.
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DISSENTING STATEMENT OF CHAIRMAN DORFMAN .

I do no; coﬁcur in the finding by the other Commissioners that the
importation of the squeeze coln purses here under consideration has the
effect or tendency to destroy or substantially injure an efficiently and
sconomically operated domestic industry. In my view the record is devold
of factual support for such a finding; in consequence, there is absent an
essential statutory criterion upon which to predicate a recommendation
that imports of the article in questlon be excluded from the Unitedetates.

The statute pursuant to which this investigation has been conducted,
section 337 of the Tariff Act of 1930, as amended, provides that--

Unfair methods of competition and unfair acts in

the importation of articles into the United States, or

in their sale by the owner, importer, consignee, or

agent of either, the effect or tendency of which is to

destroy or substantially injure an industry, efficiently
and economically operated, in the United States, or to

kY

prevent the establishment of such an industry, * * ¥ are
hereby declared to be unlawful * * 3,

Only when the President finds the existence of the above—quoted condi-
tions may he properly order the offending imports excluded from entry.
It may well be that most, or even all, of the imports here in

'ruwstion infringe a valid United States patent and, accordingly, that
thelr importation constitutes an "unfair act'" within the purview of the
applicable stafute. I do not find it necessary to resolve thils issue,
however, because the statute does not make such an unfair act, standing

alone, unlawful; the statute expressly provides that such an act is
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unlawful only when its effcet or Lendency is "to desbroy or sobotantially

-

injure an industry, cfficiently nnd economically operated, i Lhe

United Stalos, or o provent Lhe establishucol ol soeli an daonsbry 008 een

1%
3
—

<

My disagrec . nl with ths olher Sommisaioncrs i Mirsl,

I do not believe uinil Lhe proper domesiic "Indusiry? hus beon ddentified
for purposes of tnis inveslipwtion. As o consejuonce, adeguuals cconomic
data have not becu dovelcped Trom which to Judgs vhebheco such induastey

is being destroyc! or substenvially injured--from vhatever cause--or
whether the industiry is cificiently ard ceonomiceslly operatod.  3Becond,
even if it be asuumcd for Lho sake of argumenl Lirb the proper domesltic
industry has been identified, I do uot believe Lhe Uncls of record demon-
strate .that the ol'f'zci or tendency of the iwportsiion of the producls in
question, whether "fzir! or Munfsair," is vo destroy or subsbontially

injure the industry. Dacli of tiece positions is more fully developed

below.

Domestic "industry!" not wroperly dacnliiied

have coms Lafore the

Over the years a uoanoer of section
Commission in which the nnfaic acl complained off hus been Lthe lapor La--

tion of articles inut iniringe a velid U.3. patent. In eachi of those

3

cases, the Commission explicitly or dmplicitly delinecated the domesiic

industry as being cocxtensive with the fives bhat acivslly woaniactured

or fabricated thc like article under Lhe ULS. patent luvolveld. This

concept of the term "industry" as vscd in the statate is amply <
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substantialed by referoncs bo the lepgislative hislory of se on 337

nnd 1ts predecessor, seclion 316 of the Tariff Aclt of 1922.
(2) The "unfoir competition provision we. cdided Lo bhe 1922
tariff bill in the JScnnte 'inance Commiliee,  [n explaining the amend-—

ment during floor woctate llasbor Smoobl, a werner of the Finance

. i/
Committee, comment_ i as tvllous: &

In the «oconemic weertainty of the prosent, munu~
facturers in come lines of merchandise hove asked for
high tariff vat« w bzeange of what they [ezar Lhan
because of whri ire experiencing.,  Such a Iaw as
I have suggestxd would scsure Americas producers that
they will nct Lz subjectel to w.lair cempetilbion from
countries abreai 815 added. /

—~

v

(b) In the same veiln wis an observalion Ly Senabor Sackett, made
in the course of jquesliontoe o wilness dwing hearirgs on the bill
which became the Tncil i Ach of 1930, This gquistioning followed a

1

suggestion by the wilriess fnal where Lhe "untuir acl" being complained

“of was importation of un artizle which infringed o U,S. patent, there

vas an adequate rencdy at low in Lhe duly constbitoled courts and there-—

fore no need for - jrocccding wnder scetion 347, On uhie heels of this

observation, Sena! Socike Lt inguired sz Tollows: =/

Wouldn' & il b movice of Jdeing it /i.o., litigntion/
delay the relicf of i American monulaclorcer for an
indefinite_pericd, sud lon't this /i.c., a secbion 337
proceeding/ lulohur vay of petbing al it?
[Emphasis add e

1/ Congressionn] fiecord, vaol. 62, p. 5879,
2/ U.S. Senate, Cou 1ttee on Fi n'nc\, Taprit't Act of 1929; Hearings
. . . on H.R. 2667, 71%Y Conp., 18% gess., vol. XVIL, 1929, p. 78.

]
i
1
!
|
:
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(¢) During Senate floor consideration of the same bill, Senator

Bratton offered an amendment to require the complainant in a section

‘ 337 case to post a bond ns a condition precedent to the lssuance of
f a temporary exclusion order pending final determination of the facts
in the case. In explaining the amendment, Senator Bratton said: 1/

* % * the pending amendment offered by me is to para-
graph (e) of section 337, entitled "Unfair practices
in import trade." The effect of the amendment, if
adopted, will be to withhold the right to place an
. embargo against the importation of a commodity unless
; and until the domestic manufacturer or producer on
whose application the proposed order of exclusion is
based shall give a bond to protect the importer in
question in the event it shall thereafter be deter-
mined that the complaint was unfounded. /Fmphasis
added./

S

The Bratton amendment was agreed to on the floor, but stricken in

conference.
(d) Also in the course of the Senate floor debate on this bill,

Senator Barkley offered an amendment to permit the Court of Customs

and Patent Appeals to review questions of fact as well as of law in
appeals from findings of the Tariff Commission. Senator Barkley

explained his amendment as follows: 2/

ke —— AN A B

# % ¥ the amendment is simply this: It is provided
in section 337 that the President may under certain cir-
cumstances issue a proclamation prohibiting the importa-
tion of any articles where the Tariff Commission after
investigation has found that an unfair practice has
been engaged in in the importation or in the attempted

1/ Congréssional Record, vol. 71, p. 4638.
2/ Congressional Record, vol. 71, p. 4648.

vt o v e
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importation of the article. The question as to whether
thers has been an unfair practice is a matter of fact;
1t is not a question of law. I can hardly concelve how
a question of technical construction of a law could
enter into this situation, because whether there is an
unfair practice or whether some American importer has
undertaken to take advantage unfairly of an American
manufacturer or producer for the purpose either of
destroying an industry or preventing the establishment
of an industry, is a matter of fact. /Emphasis added47

The foregoing excerpts4from the legislative history of sectdon
337 and 1ts predecessor demonstrate that the "induétry" which the
Congress had in mind when 1t sought to afford protection against
unfair import competition was the manufacturer or fabricator of the
domestic article.

The fact that the statute requires a finding that the "industry"
in queétion be "efficiently and economically operated" further suggests
that it is the manufacturer to which its protection i1s addressed. In
cases where the "unfair act" is the importation of an article which

infringes a domestic patent, the reference must be to the manufacturer,

-since the concept of efficient and economical operation is entirely

foreign to the question of the substantive rights of a patentee and the
protection thereof. If the statute were addressed to the patent rights
per se of a patentee, there would be no need for the test ofvefficiency
and economy of operation. Indeed, there would be no occasion to assign
the Commission any part in such an investigation, since the Commission

has no expertise in the patent field.
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In this case the complainant, Quikey Manufacturing Co., Inc.
(hereinafter referred to as "Quikey"), is the patentee, but does not
manufacture the patonted squeeze coln purse. The article is manufac-
tured for Quikey by Steere Enterprises (hereinafter referred to as
"Steere"). After receiving the fabricated article from Steere, . Quikey
performs certain operations preparatory to marketing, none of which are
covered by the patent which allegedly 1s being infringed, prior to
distribution--viz: (a) cutting holes and adding chains (this operation
s performed on most of the articles sold for retail, which represent
about 25 percent of total sales, and on about 1 percent of the arficles
sold for advertising purposes); (b) mounting on cards for retail;
and /or (Q) imprinting the purses with advertising requested by the
purchaser. Accordingly, it would appear that in order to be consistent
with both the legislative concept of "industry" in section 337 cases
and the Commission's past application of this concept, the "industry"
in this instance would have to be regarded as consisting of Steere,
éince Steere is the actual manufacturer of the article covered by
Reissue Patent No. 24,166. Quikey, the patentee, is, in the final
enalysis, merely the primary distributor of the article.

| The Commission 1s in possession of very little factual in-

formation that would enable it to determine whether Steere is an
industry "efficiently and economically operated" or whether the effect

or tendency of the imports in question is to "destroy or substantially
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injure" Steere, both of which determinations are essential to a recom-
mendation that the offending articles be denled entry.i E;;ﬁ in the
absence of any other reason, I would for thils reason alone be con-
strained to disagree with the finding of the other Commissioners.

I observe also that yet another interpretative problem would
have to be resolved if the patentee were taken as the point of refer-
ence in delineating the "industry" with respect to which the finding
is to be made: namely, is the patentee (Quikey) alone the "industry,"
or is the patentee (Quikey) plus the manufacturer (Steere) the "industry"?
Fortuﬂately it is not necessary to consider this question since, as will
be demonstrated directly, there is no factual support for a finding that
the industry--whether conceived of as Quikey alone or as Quikey plus
Steere--is being destroyed or substantially injured.

For purposes of the discussion that follows, it will be assumed
that Quikey alone is the industry, in order to give fullest possible
play to the finding of the other Commissionérs. My disagreement with
their finding would, of course, be even more emphatic if the "industry"
here were to be regarded as embracing both Quikey and Steere, since,
as noted before, there is very 1little economic data available upon
which to judge the effect of the imports in question upon Steere.

How could there be a responsible assessment of the question of destruc-
tion of, or substantial injury to, an industry with an essential compo-

nent of the industry virtually omitted from the investigation?
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Domestic Industry neither substantially injured nor QGSEFPVOd

As previously observed, more than a finding of unfair methods
of competition or unfair acts in the dmportation of articles into
the United States 1s reguired to support aclion by the President to
rxclude the offending articles under section 337. It must be estab-
lished that the uwnfair methods of competition or unfair acts have
the effect or tendency "to destroy or substantially injure an indus- .
try, efficienlly and economically operated, in the United States, or
to prevent the establishment of such an industry."

In this case it 1s unnecessary to consider whether an industry
is being prevented from establishment, since no claim to that effect
has been made. By the same token, it is unnecessary to consider the
question of "destruction" of the induséry here since, in my view,
even the less stringent test of "substantial injury" cannct be met,

As a point of departure, it is important Lo place in proper
perspective the statulory vequirement thal "substantial injury" be
found. How serious must the injury to the industry be in order to
be regarded as "substantial™ within the meaning of section 337%

Some guidance is afforded by the well-established principle of
statutory construction that statutory terms must be read in pari
materia with each other. Applying this test, we find that the

words "substantially injure" in section 337 are closely associated
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vith the words "destroy" and "prevent the establishment." Indeed,
the words "substantially injure" are inserted betwe;n ;gése two
terms, Thus, on either side of the term in question there are

terms which pertain elther to the very destruction of the industry
if one already exists, or to prevention of its initial establishment.
In this context the proper meaning to attach to the words "substan-
tielly injure" wuld appear to be an injury of such severity as
might well jeopardize the continued existence of the industry. By
the same token, any "tendency" to "substantially injure" the indus-
trf must be so pronounced as to constitute an imminent threat of
bringing about the aforementioned result. In other words, 1t may be
posited that the Congress contemplated that the injury requisite to
set in motion the exclusionary machinery of the statute must be a
crippling injury, one which has brought or threatens to bring the
industry close to the brink of destruction, rather than one that
amounts to little more than a competitive nuisance.

In this connection it is appropriate to observe that the
Commission's findings in section 337 proceedings are not made in a
vacuum. Whenever the Commission advances the conclusion that."sub-
stantial injury" exists the facts developed during the course of
the investigation muét be such that they would stand the test of
judicial review. Section 337 contains a provision that an appeal

may be taken to the Court of Customs and Patent Appeals from findings
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of the Commission on questions of law. It is well established that

the question of whether factual determinations of the Commission

are supported by "substantial evidence" would be a question of law.
By judicial interpretation, "substantial evidence" is much more than
a mere scintilla; it means such relevant evidence as a reasonable
mind would accept as adequate to support the conclusion in question. Y/
Thus, as a matter of law the Commission's finding that the unfair act
complained of has the effect or tendency to destroy or substantially
injure the domestic industry in question must be supported by sub-
stantial evidence upon judicial review. It is therefore incumbent
upon the Commission in making this finding to be satisfied that it is
predicated upon substantial evidence in the first instance.

Apropos this point, I should like to make an additional observa-
tion. As a matter of equity such encompassing punitive actlon as the
complete exclusion of imports should not be recommended by the
Commission unless it is clear beyond preadventure that the offending
imports have, or are practically certain to have, the destructive
effects on the domestic industry that the statute specifically names.,

In applying the "substantial evidence" test, it 1s necessary to
look to the economic posture of Quikey's business as a whole. There

is no "segmentation" concept in section 337, such as that contained in

1/ See Consolidated Edison Co. v. National Labor Relations Board,
305 U.S. 197 (1938).
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section 7(e) of the Trade Agreements Extension Act of 1991 with respect

to escape-clause investigations. Y/ Thus, in this case, Quikey's

operations with respect to squeeze-type coin purses alone cannot

¢ he regarded as the appropriate "industry" even on the premise that
Quikey could properly be regarded as constituting the industry; rather,
Quikey's overall operations must be taken into account.

With respect to the problem of identifying the industry, there

is a close parallel between the instant case and a section 337 case
that came before the Commission in 1954 concerning synthetic star
sapphirés and synthetic star rubies. There, the "industry" was iden-

tified as the Synthetic Crystals Division of Linde Air Products Co.,

e

a subsidiary of Union Carbide & Carbon Corp. About 90 percent of the
business of the Synthetic Crystals Division was the production of

high-temperature corundum derivatives, a substantial part of which- {

L Frpd P TN AN P L

were synthetic star sapphires and rubies, the other 10 percent of

the business being devoted to the production of other synthetic gems

end crystalline products. 2/ In the instant case, the squeeze coin

o 7 o PP

purses here under consideration accounted for 94 percent of Quikey's

gross sales in 1959, for about 856 percent of them in 1960, and for

1/ In escape-clause investigations, the term "industry" is used :
in a "line of production" sense--that is, to identify insofar as ‘
possible the particular segment of a producing organization which -
1s devoted exclusively to the production of the product in question. |

2/ Report of the U.S. Tariff Commission in the matter of inves-
tigation of alleged unfair methods of competition and unfair acts
in the importation and sale of synthetic star sapphires and

© synthetic star rubies (sec. 337, Tariff Act of 1930, Docket No. 13),
dated Sept. 20, 1954, p. 40.
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75 percent in 1961. The case concerning synthetic star sapphires and
i rubies is therefore ample precedent for regarding the‘"industry" in
this case as consisting of Quikey's overall operatlons.

With preliminary considerations disposed of, 1t is now appropri-
ste to turn to an analysis of the facts which were adduced in the
course of this investigation, measured against the statutory
requirements.

Yature of complainant's business

An appraisal of the impact of imports in the instant case requires
gn understanding of the nature of the complainant's business.

Quikey is mainly an originator and distributor of advertising

-

specialties, and 1t markets three principal products: (1) the
self-closing purse or container covered by U.S. Reissue Patent No.
24,1663 (2) the "Little Octopus" soap holder; and (3) a plastic key

container. All of these articles are designed primarily to cafry

s by e 15 WA, TR e

u printed advertising message or goodwill slogan ordered by the
ultimate distributor; such advertising specialties are the familiar

ngiveaways" passed to customers by many businesses, such as banks,

e A B B T Pt e

filling stations, and bowling alleys. Quikey not only handles all

sales and distribution of its products but also performs operations

Yt

on them prior to distribution, chiefly the printing of advertising

Lhereoﬁ.
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The Quikey purse has been the predominant source of the company's
sales revenue over the'past decade. L/ As previously mentioned, this
{tem accounted for 94 percent of total sales in 1959, 86 percent in
1960, and 75 percent in 1961. The changes in these percentages reflect
in part a moderate decline from 1959 in purse sales (which were approxi-
mately at the same level in both 1960 and 1961), but to a much greater
extent they reflect a substantial expansion in sales of the "Little
Octopus" soap holder. Sales of the plastic key holder have not been
8 significant factor in Quikey's total sales.

About 75 percent of Quikey's purse sales are made in the adver-
tising specialty field, 2/ and the company delivers the purses with
the customer's advertising matter printed thereon in response to
orders that are solicited primarily by advertisiné specialists, The
remainder of Quikey's production is marketed through jobbers to the
retail trade--mostly 5-and-10-cent stores; some of these purses bear
no printed material,while others are imprinted with various designs,
such as pictures or sketches of public buildings and monuments, and
are sold as souvenirs.

In the advertising specialty field, to which the bulk of.Quikey's

containers are sold, competition among products is very keen. Articles

l/ Williem B. Stiller, Transcript of the hearing, pp. 24, 62.

2/ Stiller, Transcript of the hearing, pp. 35, 66. The Commission
was advised by counsel for Quikey on Feb. 27, 1962, that the actual
percentages were 76.7 in 1959, 74.6 in 1960, and 76.6 in 1961,
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given away by retail concerns to build goodwill include an almost end-
less variety of items, such as calendars, ball—point pens,,ca;a cases,
purses, key rings and containers, mirrors, diaries, ash trays, and
cigarette lighters. An advertising specialist jobber doing business
1 a national basis advised the Commission that his firm offered its
customers choices among approximately 2,000 different articles. v
. also stated that, with the exception of calendars, only about 10
percent of the items on his list in a given year are offered again
{n the following year. L/ Apparently, the popularity of a new and
qtcractive'advertising specialty normally increases for a short period
and then declines rapidly, to be supplanted by another article with
‘resh, novel appeal.

The sales trend for the Quikey purse appears to have followed
e aforementioned general pattern, although both the rise and decline
" sales curve have extended over more years than is typical for most
_ivertising specialties. From the introduction of the Quikey purse
{n'1951, its sales rose rapidly and steadily through 1955, in which
.ar its sales were the highest on record. Starting in 1956, annual
mles declined.steadily through 1961, except for a modest increase in
13:9, The most acute decline took place between 1955 and 1958, when
wles fell by 33 percent. Beginning with 1958, annual sales apparently

-.mched a fairly stable level, and they have continued at approximatlely

)/ William DeJong, Transcript of the hearing, p. 126
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the same level with only a slight downward tendency in the last few
years. While thé Quikey purse has been an exceptionally stable 1tem

in the advertising speclalty field, it has not been unaffected by
domestic market factors that are normally operative in the sale of such

novelties.

Quikey's competition from other purses

Quikey purses recelve competition primarily from other domes—
tically fabricated, self-closing purses. Imported self-closing purses
vere, for all practical purposes, a factor only during 1960 and 1961.
Even during that period, imports offered far less formidable competition
to the Quikey purse than did other domestically fabricated purses.

Competition from domestic sources.--Self-closing purses made of

plastic materials and closely resembling the purse on which Quikey
4olds U.S. Reissue Patent No. 24,166 have been produced and marketed
by several domestic concerns. 1/
Although the question of patent infringement by U.S. producers
is not pertinent to this investigation, information on the production
end sale of Tompetitive articles in the United States--whether or not they
infringe Quikey's patent--is pertinent. For‘this reason the Commission
endeavored to obtain data on the production and sale of plastic

self-closing purses by known domestic manufacturers besides Quikey.

1/ Seven such concerns have been charged with infringing Quikey!'s
patent. Quikey has succeeded in obtaining an out-of-court agreement

"or a consent decree under which certain of these manufacturers have

agreed to cease production of the infringing articles. The Commission
understands also that legal action against other manufacturers is
pending or is contemplated,
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Unfortunately the statistics that the Commission was able to
obtain on the prdduction and sale of self-closing purses by the other
jomestic producers are incomplete; they cover the operations of only
two concerns. These incomplete data, nevertheless, are highly illu-
ninating in several respects. The combined output of the two companies
in 1960-61, for example, was very much larger than the combined imports
in those years. The number of purses sold by the two concerns during
the years 1958-60 was equivalent to about one-third of the number
sold by Quikey in the same period. The prices at which those two con-
cerns sold their purses in the period 1958-61 averaged roughly 50 per-
cent below the prices of the Quikey purses. If data on production
and sales were available for all domestic manufacturers of plastic
self-élosing purses, they would show that Quikey experienced an aggre-
gate of competition from domestic producers significantly greater than
that revealed by the incomplete statistics reported above.

The competitionvcbnfronting Quikey from domestic sources appears
to be infinitely more severe than that from imports. Not only has
the volumg of sales of competing domestic purses been much larger,
but the quality of those domestic purses has generally been sﬁperior
to that of the imports. Further, the domestic purses have been widely
distributed as advertising specialties—-the market area from which
Quikey derives three-fourths of its sales revenue--whereas no imported

purses have been marketed in that field. -
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Samples obtained by the Commission of self-closing purses manu-
factured by Quikéy's domestic competitors are in general closely com-
parable with the Quikey purse, and have many of the same quality
features. Some of the competing purses are virtually duplicates of
the Quikey oval design, while others are in oblong, circular, and
various novel shapes; and all of them are sold at much lower prices
than the Quikey purse. In view of the facts cited above, the com-
peting domestic purses have unquestionably been a potent factor in
the decline in sales of the Quikey purse, particulariy as an advertis-
ing specialty.

Competition from imports.--As stated earlier, imports of self-

closing purses were significant in only 2 years, 1960 and 1961,

They totaled 4,900 gross in 1960 and 842 gross in 1961, representing

a decline of 83 percent. L/ The only entry since 1961 was a very
;mall shipment imported in January 1962 by a foreign trade association
for free distribution--not for sale. Imports, instead of rising, or
sﬁowing signs of rising, have dwindled to nought. Even when imports -
were largest (1960), they were equivalent to only about 15 percent of
the aggregate number of purses reported sold by Quikey and thé two
other domestic producers who supplied sales data. The actual ratio,

of course, was smaller, inasmuch as sales were made also by other producers

of plastic squeeze purses from whom sales information could not be obtained.

1/ These are the statistics of imports that the Commission had before
it in arriving at its split decision. These statistics are based on
official entries of imports reported to the Commission by U.S.
collectors of customs. There are some discrepancies between these
statistics and those supplied directly to the Commission by certain
importers. The discrepancies are not of such magnitude, however, as
to affect my decision in this case.
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The imports that did enter in 1960 and 1961 offered little effec-
tive direct compétition to Quikey. For the most partl, they were of
poorer quality; they differed substantially in sizc, finish, useful -
ness, and certain other features; and they were sold exclusively to
the over-the-counter trade, a marketing field that accounted for only
25 percent of Quikey's sales.

The complainant himself presented conclusive evidence that the
imported purses vere distinctly inferior in quality lo the Quikey
purse--in finish, flexibility, thickness of wall, and general attrac-
tiveness. Y The Quikey purse is an oval whose dimensions are 2 by
3 inches across the broadest axes and about one-half inch in depth;
it flexes easily and firmly, and will hold a substantial number of
all sizes of coins. Un the other hand, 79 percent of the imports
(4,546 gross) in 1960-61 were miniature purses, 2 by 1-1/2 inches in
dimension at the broadest axes and about 3/8-inch in depth. Only
1,196 gross of the imports were the same size as the Quikey purse.

The usefulness and “"purchase appeal' of the miniature purse, as
compared with the Quikey purse, are much less than the difference in

dimensions might indicate. Since the wall of the miniature purse 1is

only about one-fourth or one-fifth as thick as that of the Quikey

purse, it does not have a firm flexing action and is not nearly as

durable; also, the miniature can hold only a few small coins. Further,

1/ Stiller, Transcript of ths hearing, pp. 32-33, 43.
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the miniature purse is distinctly inferior to the Quikey purse in
details of finish and crispness of appearance--so much-so_££at com-
plainant's witness testified that Quikey would face scerious problems
if i1t sought to market such merchandise in the United States. Y

From the foregoing observations, it is apparent that four-fifths
of the imports in 1960-61 were so much inferior to the Quikey purse
and otherwise so different from it that they cculd not have encroached
significantly upon Quikey's sales--or, for that matter, even the
sales of Quikey's domestic competitors. None of the aforementioned
importé entered the advertising specialty field, which accounts for
75 bercent of Quikey's sales. The remaining one-fifth of the imports,
vhich also were marketed through the retail trade (mostly souvenir |
counters and 5-and-10-cent stores), likewise displaced few Quikey
sales, Only 25 percent of Quikey's sales were to retail outlets, and
here the principal compétition came from domestic competitors who
offered good-quality purses at prices much below Quikey's.

The complainant, however, bases his principal contention regard-
ing injury from imports upon damage inflicted, or about to be inflicted,
to his ad%értising specialty sales. The essence of his argument is
that sales of the distinctly inferior imported purses (without adver-
tising) at low prices have discouraged, and will continue to discourage,

potential customers from buying Quikey's purse as an advertising specialty

1/ Stiller, Transcript of the hearing, p. 33. .
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item. Y The only factual evidence offered in support of the contention
is a record of annual sales of Quikey purses in the ye;rs'i956—59 by
four of Quikey's leading advertising specialty jobbers located in
Canada.

Aggregate annual sales of the aforementioned jobbers declined sub-
stantially from 1956 through 1959. During the same period there were
Imports into Canada of plastic self-closing purses identical with those
imported into the United States, none of which entered into the adver-
tising field in Canada; and the imports were available at prices much
IOWer'than those quoted to advertisers for the Quikey purse imported
from the United States. 2/ From the foregoing recital of events, it was
implied that the decline in Canadian sales of Quikey purses was attrib-
utable to the Canadian imports of lower priced purses of the kinds that
have entered the United States,

Apart from the consideration that what happened in Canada (where
Quikey has no patent) need not be expected to occur in the United States
(wvhere the company does have a patent), no causal relation was estab- ,
lished between Canadian imports of low-priced, self-closing purses and
the decliﬂe in sales in Canada of Quikey purses imported from the
United States. The downtrend in Quikey's sales in Canada appears merely

to have paralleled the decline in Quikey's sales over the same period

1/ Amended complaint of the Quikey Manufacturing Co., Inc., pars. 30->1.
2/ Imports into Canada of plastic self-closing purses, including those
from Hongkong, are dutiable at 22} percent ad valorem.
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in the United States—-a period when there was a complete absence of

imports of self-closing purses into the United States.

Complainant's financial position.--There 1s no evidence of measur-~

able impairment of the economic positlon of the complainant that can
be assigned to import competition. If financial deterioration had
occurred, it would have been manifest in a marked decline in sales

and net profits in 1960-61, when the imports entered—-but no such

docline took place. The financial data obtained by the Commission

regarding Quikey's operations in the whole period 1957-61 point to &
contréry development.

Quikey's total annual net sales--which consist preponderantly of
sales of coin purses--increased markedly after 1958, with 1961 repre-
senting the high point in the past 5 years. Indeed, the value of
its sales was 14 percent higher in 1961 than in 1958, a year in which
there were no imports of plastic self-closing purses. In 1960, when
imports were largest, Quikey's total sales revenues were 2 percent
greater than in 1958. Moreover, despite the expected normal influ-
ences tending to reduce the marketability of such an advertising
novelty aé the Quikey purse, the>number sold also has been quite
stable in recent years, with sales in both 1960 and 1961 being only
slightly below those in 1958.

Quikey's profits in the most recent years have been even more

salubrious than its sales. Annual earnings in 1960 showed a 51 percent
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padn over thonn iAn 1959, and onrnings in 1961 were 22 percent hiprher
than Lhose in 1960, Y/ Totnl profits were much larper in both 1960
and 1961, whon imports did occur, thsn in nny of tho yesrs 1957-59,
whon there were no dmports. The financial datn nlso show that the
compriny wii able Lo nehieve n gubslbantinlly hipher ratio of profits
to snles in 1960-61 thon 4n any of the preceding 3 years, The ratio
of profits to asnles in 1960, for cxample, wag 2/ percent hipgher than
the ratlo In 1958 und 52 percont hipher than that in 1959; and in
1961 the ratio of profits to sales was 10 percent hipher than that
in 1966.

An incidental conclusion which emerpes from the data with refer-
ence to the level and trend of profits deserves mention. In 1960
Quikey was still in the esrly stapes of introducing the "Little
Octopus" soap holder in the U.S, market, and in 1961 1t began to intro-
duce the new plastic key container. Since heavy initial expenses in
introduclng new advertising speclalties must bear more heavlly on the
promoter than on the gpeclalty Jobber, 2/ Quikey's agpregate opera-
ting expenses were no doubt proportionately higher in 1960-61 than

In enrlier years, and totnl profits consequently lower, as a result

1/ Because of chanpos during 1957-61 in the business structure of

tho complninsnt--a concern closely held by members of the Stiller

family—=involving chanpes in accounting methods, the Commission's

nccountnnts found 1t necessnry to adjust the financlal data to

produce a comparsble annunl record of profits. This record, as

ndjustod, dncludes all returng to membera of the Stiller family—--

Ineluding profits, royaltics, and officera' salnries. : <
2/ Dedong, Tranacript of Lhe hearing, pp. 109-112.



e B Mt

AT SR

.

e

YR

£ M A St il A,

-

Lty

of abnormal expenses attributable to launching new products on the
market. Certainly, the situation creates a strong presumption that
Quikey's profits on coin purses alone were greaber in 1960-61 than
ls shown by the overall profit figures that the Commission was able
to obtaln as reviewed above.

Conclusion

The statute pursuant to which this investiration has been con-
ducted, section 337 of the Tariff Act of 1930, as amended, requires
the Commission to find, before it may reconmend exclusion of imports,
that the effect or lendency of the unfair nct or method of competi-
tion complained of is "to destroy or substantially injure an industry,
efficiently and economically operated, in the United States."

In my view, the Commission has not identified the proper "industry"
for purposes of this investigation. The legislative history of section
337, as well as a reasonable construction of ils language, indicates
that the statutory protection is intended for the domestic producers
who are adversely affected by unfair acts or msthods of competilion in
the importation of articles into the United States; and the Commission
so delineated the "industry" in all previous cases. But in this case,
the Commission has virtually ignored the operations of the actual pro-
ducer of the domestic article under consideration, focusing instead
upon the operations of the dieributor of the article, who happens

to be the holder of the patent under which the domestic article is
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rmade, As a consequence, the Commission nas before it little informa-
tion upon which to base a judgment either that the indﬁsi;& contem-—
plated by the statute is efficiently and economically operated or Uhial
+he effect or tendency of the acts complained of is to destiroy or sub-
stantially injure this industry.

Even if it were conceded that the "industry" selected by the other
Jommissioners in this investigation is appropriate, the evidence obtain.d
‘alls far short of showing that the effect or tendency of the unfair acts
complained of is to destroy or substantially injure this industry. The
;ﬂainllanguage of the statute requires that the industry be found to be
so affected by the offending imports that its continued existence would
be jeopardized or imminently threatened. No such severe consequences
are apparent from the acts here complained of. Indeed, my conclusion
would be no different even if the term "substantially injure" wvere
ascribed a meaning which requires a much lesser degree of injury than is
clearly contemplated by the statute.

In view of the forepoing, I must disapree with the other
Commissioners in this case and must hold that there is no valid luinis
upon whiéh to recommend that the imports here under consideration be
excluded from entry into the United States.

Respectfully submitted.

AN
/ En Vg\ a‘f/mm/

Ben DOPinﬂ
Challmdn
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SECTION 337 - UNFAIR FRACTICES IN IMPORT TRADE

(a) Unfair methods of competition declared unlawful. - Un-
fair methods of competition and unfair acts in the importation
of articles into the United States, or in their sale by the owner,
importer, consignee, or agent of either, the effect or tendency
of which is to destroy or substantially injure an industry, effi-
ciently and economically operated, in the United States, or to
prevent the establishment of such an industry, or to restrain or
monopolize trade and commerce in the United States, are hereby
declared unlawful, and when found by the Pressdent to exist shall
be dealt with, in addition to any other provisions of law, as
hereinafter provided.

(b) Investications of violations by comnission. - To assist
the President in making any decisions under this section the com-
mission is hereby authorized to investigate any alleged violation
hereof on complsaint under oath or upon its initiative,

(¢) Hearings =nd reviey, - The commission shall make such
investigation and give such notice and afford such hearing, and
when deemed proper by the commission such rehearing, with oppor-
tunity to offer evidence, oral or written, as it may deem suffi-
cient for a full presentation of the facts involved in such in-
vestigation. The testimony in every such investigation shall be
reduced to writing, and a transcript thereof with the findings
and recommendation of the commission shall be the official record
of the proceedings and findings in the case, and in any case
‘where the findings in such investigation show a violation of this
section, a copy of the findings shall be promptly mailed or de-
livered to the importer or ccnsignee of such articles. Such
findings, if supported by evidence, shall be conclusive, except
that a rehearing may be granted by the Commissicn and except that,
within'such time after saiq findings are made and in such manner
as appeals may be taken from decisions of the United States Customs
Court, an appeal may be taken from said findings upon a question
or questions of law only to the United States Court of Customs and
Patent Appeals by the importer or consignee of such articles. If
it shall be shown to the satisfaction of said court that further
evidence should be taken, and that there were reasonable grounds
for the failure to zdduce such evidence in the proceedings before
the commission, said court may order such additional evidence to
be taken befors the comnission in such manner and upon such terms
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and conditions as to the court may seem proper. The commission

may modify its findings as to the facts or make new findings by

reason of additional evidence, which, if supported by evidence,

shall be conclusive as to the facts except thst within such

time and in such manner an appeal may be taken as aforesaid upon
a question or questions of law only. The judgment of said court
shall be final,

(d) ZTransmission of findinss to President. - The final
findings of the commission shall be transmitted with the record
to the President.

(e) IExclusion of articles from enirv. - Whenever the ex-

istence of any such unfair method or act shall be established
to the satisfaction of the Presicdent he shall direct that the
articles concerrned in such unfair methods or acts, imported by
any person violating the provisions of this Act, shall be ex-
: cluded from entry into the United States, and upon information
{ of such action by the President, the Secretary of the Treasury
; shall, through the proper officers, refuse such entry, The de-
cision of the President shall be conclusive.

(f) Entry under bond. - Whencver the President has reason
to believe that any article is offered or sought to be offered
for entry into the United States in violation of this section
but has not information sufficient to satisfy him thereof, the

P Secretary of the Treasury shall, upon his recuest in writing,
forbid entry thereof until such investipgation as the President
., may deem necessary shall be completed; except that such arti-
cles shall be entitled to entry under bond prescribed by the
Secretary of the Treasury,

(g) Continusnce of exclusion. - Any refusal of entry un-
der this section shall continue in effect until the President
shall find and instruct the Secretsry of the Treasury that the
conditions which led to such refusal of entry no longer exist,

(h) Definition. - When used in this section and in sec-
tions 338 and 340, the term "United States" includes the sev-
eral States and Territories, the District of Columbia, snd all
possessions of the United States except the Virgin Islands,
American Samoa, and the Island of Guam.

[T,
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Claim &4 Application of Claim to Comnlainsnt's Exiibit G and Resrondent's
Exhibits 1 and 2 (Identicsl Imports from Hong Kong) (Cont'd.)

"A container for Commission's finding: This element of the claim reads on the exhibits.
articles"
comprising a unitary Definition: "Elastic" is defined in considering the second element of
envelope of material claim 1.
having elastic proper- Complainant's witness Henry: " *** 311 of which is true with respect
ties similar to those to the article [Exhibit G] *** " (See tr. 84, 85.) ‘
of soft rubber,” Commission's finding: This element of the claim rezds on the exhibits.
"said envelope defin- Complainant's witness Henry: " *** 3211 o which is true with respect
ing a substantially to the article [Exhibit G] *** v (See tr, 84, 85.)
fully closed interior Commission's finding: This element of the claim reads on the exhibits,

.volume having a depth
relatively small in
comparison to dimen-—
sions transverse to
its depth,"

LS

"and being generally Commission's finding: This element of the claim reads on the exhibits.
elliptical in plan,”

"said envelope having Commission's finding: This element of the claim reads on the exhibits.
at least one side

arched,"

"the top region of Commission's finding: This element of the claim reads on the exhibits.

said arched side hav-
ing a curvature of
less magnitude than
the balance of said
arched side,"
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